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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

megﬂﬁwaﬁaﬁ:-

Revision application to Government of India:

(1) e Scaren Qe A, ’1994ﬁww;ﬂ%mwm%aﬁﬁ@?ﬁmaﬁ
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -

(=) ﬁwﬁgﬁ%mﬁﬁwﬁﬁaﬁwaﬁ@r%ﬁmmmwﬁﬁm%ﬁ
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In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another.duzing the course
' . . . 0 Ty .

of processing of the goods in a warehouse or in storage whether in, g&'fastory or in a
. o, 9(/
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warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) aﬁ&maﬁrwmﬁmm%m(ﬁnﬂmwﬁ)ﬁuﬁﬁmwwél

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) aﬁwwﬁm&ﬁﬁ%ﬁw%ﬁmsﬁwﬁ%ﬁ@zmﬁﬁ%aﬂtﬁﬁmﬂﬁw
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T Seare I (arfer) FRerTas, 0001 ¥ fram 9 ¥ e RRRE o g 3-8 )
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Wm%mqaﬁmwwmmmmm@ﬁmzow-mwﬁ
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

YT o, FeUT SR Qjﬂ@%ﬂmwﬁ‘vﬁﬂmﬂ@w%ﬁ STYeT-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T STTE gEh st 1944 ¥ o7 35-4135-F %5 CREE R
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at ondfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of a%‘y-;porr{inate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) TR 3w R F S U AT T HHTAT GrT § TV TAF G AL 0 (WG B AT AT TR
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e TSI 1970 o S ft SggE -1 ¥ sfaia RuiRa @ SgER S5
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One copy of application or 0.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
() T X e mraet Y R wew arer [t A% oft e s B s g ST HET
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, I SeaTed e U dara srfiet =mdeer (Rede) o aid e & AT
¥ e miT (Demand) T 38 (Penalty) T 10% Td STHT HEAT AT g1 Freiileh, SA{eehad T3 ST
10 F3E TIT 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el STTE o AT JaThe & shavia, T FIT ed 7 HIT (Duty Demanded)]
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(24) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = ST 3 T erdveT TR 3 e STet e STUreT Qo AT TUS fHaniad gy q1 i Y 7Y
9T F 10% T 9% 3K Srgt et qve e g1 ae ave F 10% AT I T ST FHAT B

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penaltme in dispute,
or penalty, where penalty alone is in dispute.” o AT s
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F. No. GAPPL/COM/STP/2323/2023

3T Mg/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Parth Mahendrabhai Patel, 10,
Vrundavan Society, Radhanpur Road, Mehsana, Gujarat-384002 [hereinafter referred
to as “the appellant”] against Order in Original No. AHM-CEX-003-JC-SP-016-22-
23 dated 27.02.2023 [hereinafter referred to as “the impugned order”] passed by the
Joint Commissioner, CGST & Central Excise, Gandhinagar Commissionerate

[hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.
AUMPP7946G and were not registered under Service Tax. As per information in
respect of unregistered taxpayers received Income Tax Department, jurisdictional
officer observed that during the period F.Y. 2016-17, the appellant had earned
substantial service income but had neither obtaingd service tax registration nor paid
service tax thereon. Accordingly, in order to verify the said discrepancy, the
jurisdictional office issued letter dated 13.09.2021 and email dated 13.09.2021,
04. 10 2021 & 11.10.2021 to the appellant calling for the details of services provided
during the period F.Y. 2016- 17. However no reply was submitted by them. Personal
Hearing for Pre-SCN Consultation was fixed on 21.10.2021 and the appellant
appeared and submitted that they were giving services to the Government, therefore,
are exempted from Service Tax. The jurisdictional officers considering the services
provided by the appellant during the relevant period as taxable under Section 65 B
(44) of the Finance Act, 1994 determined the Service Tax Jiability for the F.Y. 2016~
17 on the basis of value of ‘Sales of Services’ under Sales/Gross Receipts from

Services (Value from ITR) and Form 26AS as details below :

Sr. | Period Differential Taxable Value as | Rate of Service Service Tax
No. | (F.Y.) per Income Tax Data (inRs.) | Tax incl. Cess payable but not
paid (in Rs.)
1. |2016-17 3,78,96,254/- 15% 56,84,438/-
3. The appellant was issued Show Cause Notice No.

GEXCOM/ADIN/ST/ADC/1379/2021-ADJN dated 22.10.2021 (in short SCN)
proposing to demand and recover Service Tax amounting to Rs. 56,84,438/- under
proviso to Section 73 (1) of Finance Act, 1994 along with interest under Section 75
of the Act. The SCN also proposed imposition of penalty under Sect1ons 77(1)(2),
Section 77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994.
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5.

F. No. GAPPL/COM/STP/2323/2023

The said SCN was adjudicated vide the impugned order wherein :

Service Tax demand of Rs.56,84,438/- was confirmed under Section 73(1) of
the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,
1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,
1994. |

Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance
Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994. |

Penalty of Rs.56,84,438/- was imposed under Section 78 (1) of the Finance
Act,1994 with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

>

The appellant is engaged in providing works confract services to
Government/local authority/Governmental authority by way of construction,
erection, commissioning, installation, completion, fitting out, repair,
maintenance, 1'enovatioh, or alteration of road, canal, ground water tank, etc. as a
main contractor or sub-contractor. Since, the appellant is engaged in providing
exclusively exempted services to the Government/local authority/Governmental

authority, not required to register under Finance Act, 1994.

Details of works done during the period under dispute are attached herewith as

‘Annexure 1. From the nature of the work done, it is clear that services provided

by the appellant are exempted from the service tax. For example, at serial
number 1 of the said table, service for Construction of Road is provided to
Government (i.e., Visnagar Seva Sadan). Copy of work order dated 29/07/2016
is attached herewith as Annexure 1.1 which clearly shows that work ord'er of Rs.
426,912 was allotted to appellant for construction of CC Road in Ward No. 5.
Copy of invoice for construction of CC Road at Word 5, duly prepared by the
Visnagar Seva Sadan and duly singed by various government officers, is
attached as Annexure 1.2 Further, copy of payment advise dated 19/09/2016
duly signed by Chief Ofﬁce1 of the Government | for payment against

construction of CC Road at W01d 5 is attached herveE%’l aSwAnnexule 1.3. Copy
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F. No. GAPPL/COM/STP/2323/2023

of completion certificate, issued by the Government, for completing CC Road at
Word 5 is also attached herewith as Annexure 1.4. From the above documentary
evidence it is crystal clear that the appellant has provided services of
construction of road and it is exempt under Entry No. 13(a) of the Notification

No. 25/2012-ST and no tax is payable.

However, the Adjudicating authority has preferred to confirm the demand
assuming that no complete set of documents were given and chose to confirm
entire demand ignoring the documents already submitted in the pretext of non-
submission of “full set of documents” like tender etc. If given proper
opportunity, the appellant can explain all such invoices raised during the period
under dispute and provide evidences for claiming exemption based on

documents already on record or additional documents as may be required.

At clause G. and H. para 18.3 (page 7) of the impugned order, the Adjudicating

authority has mentioned and accepted that the appellant has provided
| agreements showing construction of CC Road and Paver Blocks Road.
However, at para 23 of the impugned order, the Adjudicating authority has
mentioned that compete set of the documents are not given, why such
agreements clearly stating construction of road are not sufficient, is not
sufficient is nowhere mentioned in the impugned order. Thus, contradiction is
both paragraphs (para 18.3 and 23) itself proves that the Adjudicating authority
has simply chose to ignore the documents already submitted by vthe appellant
and confirm the demand without following principles of natural justice and such
order shall be quashed. At least proper adjudication is required to meet the end
of justice and the matter may be remanded for verification of existing

documents.

From the Annexure 1.1 (work order) at last para it is clearly mentioned that
material to be used by the appellant is to be arranged by him. In Annexure 1.2
(invoice prepared by Government) also it is mentioned that work is including
material and labour work. From above evidences, it is clear that the work
undertaken by the appellémt is also a works contract and value of goods involved
in such contract cannot be liable to service tax. Even if it is assumed (without
accepting) that any services providéd by the appellant is taxable, services

provided by the appellant also involves transfer o/?qggrﬂtydn goods during the
Pl ;\
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6.

F. No. GAPPL/COM/STP/2323/2023

provision of services and such contracts are works contract but not abatement or
deduction is allowed by the adjudicating authority and service tax on full

amount is confirmed.
The appellant further stated that the adjudicating authority has erred in:

Confirming the demand merely based on assumptions that Total amount
declared in Income tax return and reflected in FORM 26AS becomes taxable
under service tax despite the fact that appellant providing necessary documents
for verification purpose.

Confirming the demand merely based on assumption that services are téxable
despite the fact that services of Construction of road are exempt under Entry No.
13(a) of the Notification No. 25/2012-ST.

Confirming the demand merely based on assumptions that Total amount
declared in Income tax return and reflected in FORM 26AS becomes taxable
under service tax despite the fact that appellant has provided works contract
services hence, total amount not becomes taxable because he is eligible for
gbatement as per Rule 2A of Service Tax (Determination of value) Rules, 2006.
Confirming the demand without giving effective opportunity of being heard in
pre-scn consultation which is a sheer violation of master circular issued by
CBEC.

Confirming the demand based on the wrong assumptions that complete set of
documents were not available for verification and on the other hand when
appellant has provided completion certificates to establish. link between income
ecarned and work done then in para 25 of the order it is written that irrelevant
documents provided which are not covered in their income for the period
covered under SCN. |

Imposing the penalty of under Section 78(1), of the Finance Act, 1994 despite

the fact is no suppression on the part of appellant.

Personal Hearing in the case was held on 18.09.2023. Shri Keyur Kamdar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the submissions made in the appeal memorandum. He also submitted that

the appellant provided service for construction of roads to Government Authority. He

submitted that the adjudicating authority has rejected their claim for exemption

stating that the appellant has not produced complete set of-documents. He submitted

e
AL
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F. No. GAPPL/COM/STP/2323/2023

that since, the documents are bulky, the case may be remanded back to the original

authority for re-verification.

6.1 On account of change in appellate authority, personal hearing was again
scheduled on 12.10.2023. Shri Keyur Kamdar, Chartered Accountant, appeared for
personal hearing on behalf of the appellant. He reiterated the contents of the written

submission and requested to allow their appeal.

7. 1 have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal
hearing, the impugned order passed by the adjudicating authority and other case
records. The issue before me for decision in the present appeal is whether the demand
of service tax amounting to Rs.56,84,438/- confirmed under proviso to Section 73 (1)
of Finance Act, 1994 alongwith interest, and penalties vide the impugned order
passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or otherwise. The demand pertains to the period F.Y. 2016-17.

8. TFrom the submissions made by the appellant, it is observed that the appellant is
engaged in providing ‘Works Contract Services, to the Government or Local
Authority by way of construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, or alteration of road, canal, ground water
tank during the period F.Y.2016-17. They have claimed that their services amounting
to Rs.3,78,96,254/- stands exempted from Service Tax in terms of Sr. No. 13(a) of the
Notification No. 25/2012-ST dated 20.06.2012.

9.  On going through the impugned order, I find that the adjudicating authority has
recorded at Para-25 of the impugned order that :

“25. e the noticee requires to justify with conclusive documentary
evidence that the Contractor has received a contract from the Government, a
local authority or a govérnmem‘al authority and the sub-contract has been
provided to the noticee by such Contractor, and vice versa. From the
documents provided by the notice it is not ascertainable, whether the notice is
the Contractor or the Sub-contractor and whether the Contractor or Sub-
contractor has been duly approved by such Government, a local authority or a

governmental authority by issuing a proper document in this regard. Over and

above, the documents such as the entire details of the service recipients,




F. No. GAPPL/COM/STP/2323/2023

Consignment Notes, Work completion orders, payment receipts, final bills,
Reconciliation statements efc. is mandatory to establish that their service tax
liability is exempted under Sl. No. 29(h) of the Mega Exemption Notification
No.25/2012-ST dated 20.06.2012. As the noticee has not provided the
complete set of documents and data, or any clarification justifying their claim
for exemption as sub-contractor, no exemption from Service Tax can be

accorded to the Noticee in this regard. ...

9.1 Further, the adjudicating authority has recorded at Para 29 of the impugned

order that :
“29. A taxable person is vequired fo provide information/documents to the
department as and when required. However, in this case the noticee has failed to
furnish/provide the required documents in support of their claim to prove that they
are not liable to service tax being the service tax provider or are exempted from
payment of Service tax. Even during the course of personal hearing and in their
subsequent submission did. 18.08.2022, also the ﬁoticee failed to submit all the
relevant documents proving that they are eligible for exemption from payment of
service tax or abetment of value for the purpose of calculating service tax liability. In
view of the above facts, it is proved that the noticee may not have the data of the
service receivers or they might have been trying to avoid furnishing the details which

may lead to proof that the noticee is liable to pay service tax.

'10.  The appellant have strongly contended that they have provided the relevant
documents to the Adjudicating Authority for the period F.Y. 2016-17, but
Adjudicating Authority had not considered their submission in impugned order. At
the appellate stage, the appellant have submitted the details of work done, some
contract copy & work completion certificate for F.Y. 2016-17. On going through the
submissions of the appellant, prima facie it appears that they have provided the
“Works Contract Services’ to the Government or Local Authority by way of
construction, and their service are exempted from Service Tax in terms of Sr. No.
13(a) of the Notification No. 25/2012-ST dated 20.06.2012. However, the matter is to

be decided after due verification at the adjudication stage.

11. Considering the facts of the case as discussed herein above and in the interest

of justice, I am of the considered view that the case is required to be remanded back

to the adjudicating authority so that they can evaluate the appellj’gﬁfﬁla’g;;\n \f:ollowing

their submission and decide the case afresh accordingly.
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12.

10
F. No. GAPPL/COM/STP/2323/2023

I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication. The adjudicating authority should

consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

13, ardrer gt gy &St T € Srdfier T RTeTRT SURh e & R ST | |
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D

To,

M/s Parth Mahendrabhai Patel,
10, Vrundavan Society, Radhanpur Road,
Mehsana, Gujarat-384002

Copy to :

1.
2
3.
4

57
6

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
The Commissioner, CGST and Central Excise, Gandhinagar

The Joint Commissioner, CGST & CEX, Gandhinagar Commissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.

Guard file.

PA File.
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