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Arising out of Order-In-Original No. AHM-CEX-003-JC-SP-016-22-23 dated 27.02.2023

(s) passed by the Joint Commissioner, CGST & Central Excise, Gandhinagar

Commissionerate

61 cf1 ~ cfic1 Y cJ;T rrn=r afR tfcTT / M/s Parth Mahendrabhai .Patel, 10, Vrundavan Society,
("'cf) , Name and Address of the

Appellant
Radhanpur Road, Mehsana, Gujarat-384002

RErf zaft-smr a sriatr rgramar ztags star hif zqnf@faRt aarg TT qeT
rf2art atft rzrargherurea rgammar2, #af trmgrh fas gtanarel
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a+Rt sqra gra sf@Ru, 1994 R arr aafl aarg mtrt aRptn arr #t
5-.err h# Term u«pa h siafgrew 3rear srela, taat, fa iata, uaTT,
tf ifa, sfa Rt sra, iamf, &fact : 11ooo 1 917"# '5'ff,TT~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(e!i") "lfft lTTC1 #~%~if ~ -q;m Q1f.-lcfi1< an fRt osrtr zr srr #lat it fat
nrrtta? ssrtmmst gri, afr nu=rt armusat? agfl #tar
a fftusrtgt47a h tu s&et

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to anothe.r....during the course
f

. f h d . h . h .,....,-;..-✓t ~ ..~ •o processmg o t e goo s m a ware ouse or m storage w e , -~:r~JP.t,.~'.-1:~~tory or m a7$ ~-"' ,.., r·,.\
warehouse. ,._ l"' -~•~ JI!!\}~,e r&; - ·2

E• a";#e z
tc # )y• +­s° we ?• ..- 0 »-2 " ;;

Page 1 of 10 ? · • $.5
\. ··v -......-,.-_--::;.& ,~.,,-

',. .

---,..._~--



(w) sah alg faft Tg TT -sR !?T if R<1YRI a m tr{mmt a Raaft i 5war gr4#aT
3grgrab# Raztrmah arzft Tgtqrfaff@az

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('cf) atfai:I· -3,4 l<FI tsq1a gen ?ratfst s4Ethfmrr Rt&?stt arrt <a
ntrc fr a gar@n sge, sfT "9TRcf cf!"m tr{m Gj1cf if~~ (<r 2) 1998

mu 109 mu~fct;-Q: if"ci;WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 2Ra 3are gm (srf) faraf7, 2001 R41i 9zia=fa@ff&e mar ir <g-8 if if
4fat , fa sear #fa s2gr )fa ft# 'B' en-;, slap-rru fazr ft if-if
,ait h er afaftst arfeu sch arr atar < m er gRhf # siafa mu 35-~ if
f.tmftcr tfi1'~~~~~ml£!" itolR-6~<Fl" ffl' m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the · order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfa#a am2a arr sgt iaqaus ra s? ataa#2tatst2o0/- fr p=arr ft
sg zit srgt iaa un areawar gt at 1000/- RtRtpatfrv

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fl grca, hr4hr 5carat gaq#ata sf@Ranafeaw ah 1fa srf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-3,41~.-f ~~' 1944ciTTmu35-m/35-~~ataifcr:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5Raffa 4Rhaatur # sratar ft zft, zfhtmrfar gm, hf
arr grm ( ara sf@Ra nnf@aawr (f@le) Rr 4f@ afrr ff#r, szarara ii 2nd TT,

citg+IIJl ~, 3'IBW, ffi~{.-fl◄I{, 3!Q+l~lcill~-380004l

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and. shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch~!!0-.ate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) s saria&qs?ii mrmrr ?tar? ar r@tagrsir t NQ;m ar gratrsf
m -?r mt star Reg zr qr h gt gz m N mm -citr ffl -?r m t NQ; <r~~ ai c\)J14

znrznf@rawr #tu rfta arear{trarcRtum3a Pekar star?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rraq gran sf@fur 1970 qr istf@a ft a@ft -1 a sia fafRa fu gar3
smear zr qr?gr zrnfefa Ria If@2at k st2gr r@a Rtu 1far s 6.50 ht mt ar4ta4
r

gt«ea femz arr ztarate
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(s) ~am:~~ cti1" R4-3i 01a at fail fr it sf sntr saffa fa star z Rt t't+TT
~'~'3c91c{i-l ~~~<$J4lffi4 ;..~(cfi14tfclf?t) "R41i, 1982 it~t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fl gr«a, a{t 3qrar gemuia#cj)J) 4~ (ITfR"c) "tfcn >ITT! 3fCfim ~~
ii cfidoi.!fli◄I (Demand)~~ (Penalty) cfiT 10%fst4car afatf ? grail, sf@rmarpfr
10 cfi"U;s"~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{trsr gem sitaara h siasia, grR@agr a{er ftair (Duty Demanded) I

(1) ~ (Section) llDt%cf f.:t&ffi:crufu ;
(2) ~~~~~~;
(3) dz #Refitafr 6 #ageruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < srgr a 7fa a4ta If@law #r wzi gear erar remraws fa IRa ~ cTT lTI1T fcITT; ifQ;

green 10% ramst sit haa av faatR gt aaaws10%garRt sarmfr?
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalt~.e,_in dispute,
or penalty, where penalty alone is in dispute." ,...._,. .-,,:11=': l..r: -,1-,;-:---,.-r:,~·,y~ ,,~.'.t,: ...._·'I...·,;,,_ :••-WC ., ,., ,,,._.
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F. No. GAPPL/COM/STP/2323/2023

3r40frzr 3Te&I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Parth Mahendrabhai Patel, 10,

Vrundavan Society, Radhanpur Road, Mehsana, Gujarat-384002 [hereinafter referred

to as "the appellant"] against Order in Original No. AHM-CEX-003-JC-SP-016-22-

23 dated 27.02.2023 [hereinafter referred to as "the impugned order"] passed by the

Joint Commissioner, CGST & Central Excise, Gandhinagar Commissionerate

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding PAN No.

AUMPP7946G and were not registered under Service Tax. As per information in

respect of unregistered taxpayers received Income Tax Department, jurisdictional

officer observed that during the period F.Y. 2016-17, the appellant had earned

substantial service income but had neither obtained service tax registration nor paid

service tax thereon. Accordingly, in order to verify the said discrepancy, the

jurisdictional office issued letter dated 13.09.2021 and email dated 13.09.2021,

04.10.2021 & 11.10.2021 to the appellant calling for the details of services provided

during the period F.Y. 2016-17. However no reply was submitted by them. Personal

Hearing for Pre-SCN Consultation was fixed on 21.10.2021 and the appellant

appeared and submitted that they were giving services to the Government, therefore,

are exempted from Service Tax. The jurisdictional officers considering the services

provided by the appellant during the relevant period as taxable under Section 65 B

(44) of the Finance Act, 1994 determined the Service Tax liability for the F.Y. 2016­

17 on the basis of value of 'Sales of Services' under Sales/Gross Receipts from

Services (Value from ITR) and Form 26AS as details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax

No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess payable but not
paid (in Rs.)

1. 2016-17 3,78,96,254/­ 15% 56,84,438/­

No.NoticeCauseShowissuedwasappellantThe
GEXCOMIADJN/ST/ADC/1379/2021-ADJN dated 22.10.2021 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.56,84,438/- under

proviso to Section 73 (1) of Finance Act, 1994 along with interest under Section 75

of the Act. The SCN also proposed imposition of penalty under Sections 77(l)(a),

Section 77(l)(c), Section 77(2) and Section 78 of the Finance Act, 1994.

3.
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F, No. GAPPL/COM/STP/2323/2023

4. The said SCN was adjudicated vide the impugned order wherein :

Service Tax demand of Rs.56,84,438/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994.
o Penalty of Rs.10,000/- was imposed under Section 77(l)(a) of the Finance Act,

1994.
o Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance

Act, 1994.
Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.
e Penalty of Rs.56,84,438/- was imposed under Section 78 (1) of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant 1s engaged in providing works contract services to

Govermnent/local authority/Governmental authority by way of construction,

erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation, or alteration of road, canal, ground water tank, etc. as a

main contractor or sub-contractor. Since, the appellant is engaged in providing

exclusively exempted services to the Government/local authority/Governmental

authority, not required to register under Finance Act, 1994.

> Details of works done during the period under dispute are attached herewith as

Annexure 1. From the nature of the work done, it is clear that services provided

by the appellant are exempted from the service tax. For example, at serial

number 1 of the said table, service for Construction of Road is provided to

Govermnent (i.e., Visnagar Seva Sadan). Copy of work order dated 29/07/2016

is attached herewith as Annexure 1.1 which clearly shows that work order of Rs.

4,26,912 was allotted to appellant for construction of CC Road in Ward No. 5.

Copy of invoice for construction of CC Road at Word 5, duly prepared by the

Visnagar Seva Sadan and duly singed by various government officers, is

attached as Annexure 1.2 Further, copy of payment advise dated 19/09/2016

duly signed by Chief Officer of the Government for payment against

construction of CC Road at Word 5 is attachedhere~;-~~x_,,,ure 1.3. Copy
Pa~e 5 of 10 / f/Q' ~'<-_.:_1~7-;, '~;<re }je
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F. No. GAPPL/COM/STP/2323/2023

of completion certificate, issued by the Government, for completing CC Road at

Word 5 is also attached herewith as Annexure 1.4. From the above documentary

evidence it is crystal clear that the appellant has provided services of

construction of road and it is exempt under Entry No. 13(a) of the Notification

No. 25/2012-ST and no tax is payable.

}> However, the Adjudicating authority has preferred to confirm the demand

assuming that no complete set of documents were given and chose to confirm

entire demand ignoring the documents already submitted in the pretext of non­

submission of "full set of documents" like tender etc. If given proper

opportunity, the appellant can explain all such invoices raised during the period

under dispute and provide evidences for claiming exemption based on

documents already on record or additional documents as may be required.

)> At clause G. and H. para 18.3 (page 7) of the impugned order, the Adjudicating

authority has mentioned and accepted that the appellant has provided

agreements showing construction of CC Road and Paver Blocks Road.

However, at para 23 of the impugned order, the Adjudicating authority has

mentioned that compete set of the documents are not given, why such

agreements clearly stating construction of road are not sufficient, is not

sufficient is nowhere mentioned in the impugned order. Thus, contradiction is

both paragraphs (para 18.3 and 23) itself proves that the Adjudicating authority

has simply chose to ignore the documents already submitted by the appellant

and confirm the demand without following principles of natural justice and such

order shall be quashed. At least proper adjudication is required to meet the end

of justice and the matter may be remanded for verification of existing

documents.

)> From the Annexure 1.1 (work order) at last para it is clearly mentioned that

material to be used by the appellant is to be arranged by him. In Annexure 1.2

(invoice prepared by Government) also it is mentioned that work is including

material and labour work. From above evidences, it is clear that the work

undertaken by the appellant is also a works contract and value of goods involved

in such contract cannot be liable to service tax. Even if it is assumed (without

accepting) that any services provided by the appellant is taxable, services

provided by the appellant also involves transfs o2222809,sods daring the
Page 6 of 10 1h~1-~~_-.-.r--;-:, 1. ':•/t._.\
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F. No. GAPPL/COM/STP/2323/2023

provision of services and such contracts are works contract but not abatement or

deduction is allowed by the adjudicating authority and service tax on full

amount is confirmed.

► The appellant further stated that the adjudicating authority has erred in:

o Confinning the demand merely based on assumptions that Total amount

declared in Income tax return and reflected in FORM 26AS becomes taxable

under service tax despite the fact that appellant providing necessary documents

for verification purpose.
o Confirming the demand merely based on assumption that services are taxable

despite the fact that services of Construction of road are exempt under Entry No.

13(a) of the Notification No. 25/2012-ST.
o Confinning the demand merely based on assumptions that Total amount

declared in Income tax return and reflected in FORM 26AS becomes taxable

under service tax despite the fact that appellant has provided works contract

services hence, total amount not becomes taxable because he is eligible for

abatement as per Rule 2A of Service Tax (Detennination of value) Rules, 2006.

o Confirming the demand without giving effective opportunity of being heard in

pre-sen consultation which is a sheer violation of master circular issued by

CBEC.
o Confirming the demand based on the wrong assumptions that complete set of

documents were not available for verification and on the other hand when

appellant has provided completion certificates to establish link between income

earned and work done then in para 25 of the order it is written that irrelevant

documents provided which are not covered in their income for the period

covered under SCN.
o Imposing the penalty of under Section 78(1 ), of the Finance Act, 1994 despite

the fact is no suppression on the part of appellant.

6. Personal Hearing in the case was held on 18.09.2023. Shri Keyur Kamdar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the submissions made in the appeal memorandum. He also submitted that

the appellant provided service for construction of roads to Government Authority. He

submitted that the adjudicating authority has rejected their claim for exemption

stating that the apelat has not produced vomnl"$2%%87 He submitted

Page 7 of 10 (g~r·'~ ~'"~'i-' ,1\, ~).
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F. No. GAPPL/COM/STP/2323/2023

that since, the documents are bulky, the case may be remanded back to the original

authority for re-verification.

6.1 On account of change in appellate authority, personal hearing was agam

scheduled on 12.10.2023. Shri Keyur Kamdar, Chartered Accountant, appeared for

personal hearing on behalf of the appellant. He reiterated the contents of the written

submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand

of service tax amounting to Rs.56,84,438/- confirmed under proviso to Section 73 (1)

of Finance Act, 1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances ofthe case is legal

and proper or otherwise. The demand pertains to the period FY. 2016-17.

8. From the submissions made by the appellant, it is observed that the appellant is

engaged in providing 'Works Contract Services, to the Government or Local

Authority by way of construction, erection, commissioning, installation, completion,

fitting out, repair, maintenance, renovation, or alteration of road, canal, ground water

tank during the period F.Y. 2016-17. They have claimed that their services amounting

to Rs.3,78,96,254/- stands exempted from Service Tax in terms of Sr. No. 13(a) of the

Notification No. 25/2012-ST dated 20.06.2012.

9. On going through the impugned order, I find that the adjudicating authority has

recorded at Para-25 ofthe impugned order that:

"25.· the noticee requires to justify with conclusive documentary

evidence that the Contractor has received a contract from the Government, a

local authority or a governmental authority and the sub-contract has been

provided to the noticee by such Contractor, and vice versa. From the

documents provided by the notice it is not ascertainable, whether the notice is

the Contractor or the Sub-contractor and whether the Contractor or Sub­

contractor has been duly approved by such Government, a local authority or a

governmental authority by issuing aproper document in this regard. Over and

above, the documents such as the entire details of the service recipients,

Tenders, Work Allotment Orders, Agreements ets.Bis/Running Bills,
Page 8 of 10 '- 3
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F. No. GAPPL/COM/STP/2323/2023

Consignment Notes, Work completion orders, payment receipts, final bills,

Reconciliation statements etc. is mandatory to establish that their service tax

liability is exempted under Sl. No. 29(h) of the Mega Exemption Notification

No.25/2012-ST dated 20.06.2012. As the noticee has not provided the

complete set ofdocuments and data, or any clarificationjustifying their claim

for exemption as sub-contractor, no exemption from Service Tax can be

accorded to the Noticee in this regard. .....

9 .1 Further, the adjudicating authority has recorded at Para 29 of the impugned

order that:
"29. A taxable person is required to provide information/documents to the

department as and when required. However, in this case the noticee has failed to

furnishlprovide the required documents in support of their claim to prove that they

are not liable to service tax being the service tax provider or are exempted from

payment of Service tax. Even during the course of personal hearing and in their

subsequent submission dtd. 18.08.2022, also the noticee failed to submit all the

relevant documents proving that they are eligible for exemption from payment of

service tax or abetment ofvalue for the purpose of calculating service tax liability. In

view of the above facts, it is proved that the noticee may not have the data of the

service receivers or they might have been trying to avoidfurnishing the details which

may lead to proof that the noticee is liable topay service tax.

10. The appellant have strongly contended that· they have provided the relevant

documents to the Adjudicating Authority for the period F.Y. 2016-17, but

Adjudicating Authority had not considered their submission in impugned order. At

the appellate stage, the appellant have submitted the details of work done, some

contract copy & work completion certificate for FY. 2016-17. On going through the

submissions of the appellant, prima facie it appears that they have provided the

'Works Contract Services' to the Government or Local Authority by way of

construction, and their service are exempted from Service Tax in terms of Sr. No.

13(a) of the Notification No. 25/2012-ST dated 20.06.2012. However, the matter is to

be decided after due verification at the adjudication stage.

11. Considering the facts of the case as discussed herein above and in the interest

of justice, I am of the considered. view that the case is required to be remanded back

to the adjudicating authority so that they can evaluate the ap ella Seligfollowing

their submission and decide the case afresh accordingly. \\g ,:,; ­
".+.
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F. No. GAPPL/COM/STP/2323/2023

12. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication. The adjudicating authority should

consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

The appeal filed by the appellant stands disposed of in above terms.

fl ell I fq ci/Attested :

aen
et IR
Jftflc'Jcl? (di en ct-t)
ft #flgr el, 3rznrsr

By REGD/SPEED POS'f AID

To,

Mis Parth Mahendrabhai Patel,
10, Vrundavan Society, Radhanpur Road,
Mehsana, Gujarat-3 84002
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Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar

3. The Joint Commissioner, CGST & CEX, Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

5 Guard file.

6. PA File.
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